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A Circuit Jiulge acting by authority of law in a judici?.! capacity h:is
the right to punish for a on:t ni;n of Court.

A tine for conte mpt of court having n imp ar : .: ial thr- of-

fender may b-- j imprison. . 1 uiui! if is paid.

OPINION OF Till-- : COriiT HV .H DL .'

This i.-- a petition by (!. rue A. lavi-- , F.-- c, .;Tr.-o;.4-- t

this Court, for a Writ of Habeas Corjm- - in Sr.- - .... . b..-h;::- 1:

v;is made returnable and wa hoard hv tin- - :.- .n --2;
day of I )eccinber. The petitioner allege- - th, i :i :::; 1.

imprisoned and restrained of hi- - liberty in 0;;, ; :'::-.- n. and in

the custody of tin- - Mar-h- al of the Kcpuh! .:. William
Henry, the keeper of said Prison, acting iimlc- - - M

under two mittimuses, which are a- - follow-- :

i a- -In thk Cn:rr. Corirr oi tiik Fn:r .li nn"
waii an Islands.

Ifkoi:f Pi jjk-v-. .1., at ('n am

In iiik Mattfi: of Contfmft of Ooi im o- - ( A. t V Vis.

1 can lind nothing in i h' Resolution which nianitcsts the

intention of (oiirc. to include in tin- - operation of the I nited

States statutes, ("nime who p rinit- - to enter this country

iui!cr Hawaiian law and I am unwillinir. without in. in- - explicit

legislation, to siv that the 'on-n-- .- of the Tinted States in-fend- ed

to perpetrate the injii-- t i - of -- huttinir the do..rs of Ha-

waii in the i'ae- e- of those who adnii ion by virtue ot their
permits and vitlmut notiee that they liad been annulled by the

fact of the Annexation . Hawaii to the United States 1 hey

fi.nl a iii:ht to velv upon the provision.- - of the Resolution of

Annexation itself that until ( "onirress should provide for the

Government of these islam!-- . Hawaiian legislation continued in

force, ami though future immigration was forbidden, there was

nothing in the Resolution to warn them that their permits were

invalid.
That Oonure-.- - could not have intended that the United

States statutes respecting ('hinese immigration should have a

retrospective operation in the Hawaiian Islands, is evidenced
hy the fact that the Resolution itself does not provide, for any

means of punishing infractions of the United States laws, either
gainst, the ship-maste- r who hrings ('hinese here without com-

plying with the laws, or for the deportation of the ('hinese who

are found here without the necessary credentials or for the
appointment of a United States Marshal to execute the law, or
for the establishment of an United States (.'ourt, or Commis-

sioner, or other official who shall have the authority to adjudge
whether the law has heen violated.

The Resolution contains, the provision that, in the interim
hetween the passage of the Resolution and the enactment of a

(iovernment, for these island-- , the existing powers of its otii-eial- s,

civil, judicial and military shall he vested in such persons
and he " 'crrrciscd in sitch manner as the President of the
United States shall direct." This power to the President would

not permit him to direct an Hawaiian official to perform duties
not authorized hv or contrary to such Hawaiian law. The
respondent is the Collector-Genera- l of Customs of Hawaii, and

by the terms of tin Resolution which in the interim continues
the "existinjr Customs relations of the Hawaiian Islands with

the United States and other countries," be executes Hawaiian
laws. Honolulu is still a ''foreign port" in this respect. 1 can-

not see what protection the respondent would have in a Hawai-

ian Court, if he should undertake to do an act not authorized
by Hawaiian law.

The United States statutes respecting Chinese immigration
are not self-executo- ry and are not capable of being enforced
where there arc no legally authorized officials to enforce them.

To say that such provisions of the enactments of the United:

States are enforceable as are applicable in favor of or against

such (hinese whose status mav, hv analogy, be similar to that
of Chinese who should seek to enter the mainland of the
United States in a "home port" would imply a confession that
United States statutes cannot be strictly enforced here. Would
it not be a doubtful step to take to deviate from tin law, al-

though extremely grateful to the recipients of permission to

land, if given? 1 can ti tic 1 no discretion granted to execute .a

portion of the United States laws on this subject and ignore
other portions. In saving this I wish distinctly to disavow anv
intention of seeming to influence any action of the Inspector of

Chinese immigration, Mr. d. K. Rrown, who is here under in-

structions from the Secretary of the Treasury of the United

States.
Then is nothing in the Resolution itself, or in the circum-

stances surrounding its passage to indicate that it was the
intention of Congress to repudiate any act of the Hawaiian
(iovernment previously done. The whole seoje of the Resolu-

tion indicates a contrary intention as shown by the assumption

of the Hawaiian national debt, tin continuance of our customs

laws and customs relations, the continuance of our officials in
office, etc.

1 do not think I have gone bevond the issue before the (.'ourt,
in discussing the question whether the United States statutes
concerning (.'hinese immigration are now enforceable in Ua-wai- i,

for if Congress has provided no machinery by which those
laws can be executed, it furnishes an argument that Congress
could not have intended them to go into effect immediately.

My judgment is that petitioners are entitled to their dis-

charge from respondents custody, and that they be allowed to
enter these Hawaiian Islands.

It will be seen that a distinction is made between the power
of the Circuit Court ami of the Circuit. Judge. The former
may puni-- h contempt by imprisonment for not more than two
months or by a line not exceeding one hundred dollars. A Cir-

cuit Judge mav imprison for not more than thirtv davs, or bv a
tine not execcdimr liftv dollars.

--Now, in what capacitv was Juduv Perrv siuimr when lie ex-ercis- ed

thi function? P.y the tir-- t part of the law above recited
he must be a "judicial tribunal acting as uch." That is, he must,
he "acting by authority of law in a judicial capacity." The sub-

ject matter beiore him was the allowing or disallowing of a ccr-tai- n

bill of exceptions presented by the petitioner in a matter
pending. He was sitting in pursuance of a duty set forth in
Section 71 of the Act to .Reorganize the Judiciarv Department

that is; to allow and sigii the exceptions or refuse to do so.
Ho was not presiding at a term of the Circuit Court for it had
adjourned, but. his duty, in respect to the case pending, con-

tinued in vacation, and this was necessarilv to be done in chain-her- s.

A Circuit Judge must either sit in court at its regular
terms or at chambers, and the expression at chambers" does not
limit his jurisdiction to the cases mentioned in Section oT of the
Act to Reorganize the Judiciary as in equity, admiralty, etc., but
extends to the hearing of all matters incident to and connected
with law matters triable at term but executed in vacation.

We therefore hold that Judge Perry, when he issued these
mittimuses, was acting by authority of law in a judicial capacity.

A similar jurisdiction was exercised by a Circuit Judge in the
ease of Ahlrirh, 0 Haw. 170.

Ry the common law every court of competent jurisdiction was
the exclusive judge of contempts committed in its presence or
against its process, and the exercise of its power cannot be as-

sailed by resort to the writ of habeas corpus.
Ve have no statute authorizing an appeal in matters of con-

tempt, and under a writ of habeas corpus we can only inquire
into the jurisdiction of the judge punishing for contempt.

As to the right of the jiulge to impose a fine and order the
contemner to be imprisoned until the fine is paid there is
abundant authority. In 4th Hue. Plead.' and Prac, page S02,
the compiler says in substance that the prevailing rule is that,
the term of imprisonment for contempt of court cannot be pro-

longed indefinitely. Rut. it. may be "until the performance of a

condition," which occurs in that class of cases in which a fine for
contempt having been imposed and not paid the offender is com-

mitted to prison until it is satisfied.
The leading case on the subject is Fischer r. Ilaic, Fed.

Rep. It!!, Judge Rlatehford says:

"Commitment is not a separate punishment or imprisonment
added to the payment of a tine. It is in this view that it has
always been held that Avhere a statute authorizes or prescribes
the infliction of a fine as a punishment either for a contempt of
court or for a defined offense it is lawful for the1 court inflicting
the fine to direct that the party stand committed until the fine
be 2"aid, although there be no specific affirmative grant of power
in the statute to make such direction.""

The case is supported by numerous citations, and has been
followed in iiianv states of the Union.

v.- - Partr Crittvndrn. f2 Cal. oJM, the head note reads:
"Upon a judgment imposing a fine for contempt it is compe-

tent for the court to direct that the party stand committed until
the fine is paid."

In Prown r. Thr I'toplr, 1! 111. (112, Chief Justice Caton
said:

'' The only question in this case is whether the Justice of the
Peace who had imposed a fine for a contempt of his court can
imprison the 'party until the fine and costs are paid. Of this
power we have no doubt. Such a power is indispensable to the
proper administration of justice in this as well as other courts."

"Should we hold that the only means these courts
have of protecting themselves is by imposing fines, and issuing
the ordinary executions to collect them, we might as well at
once close the doors of these courts altogether."

It seems to us also that both of these contempts were in
facie enriae. The obnoxious bill of exceptions was read to the
judge. The second contempt was language addressed to the
judge, and was far more serious in its nature.

It is the duty of this Court to see to it that the several judges
and magistrates of this Republic are protected in the exercise of
their judicial duties, and their valid judgments respected.

AVe hold that the petitioner is lawfully held, and that the
writ should be discharged.

Thr Uepnhlic of Ihnrni'i:
V'o c Marshal nf the Jlanaiian Island-- ' vr ' Jirpitijr.

(irrrtina:
Gforji't' A. Davis, an attorney of this Court, having been

this day, ;it a hearing on certain alleged exceptions in the ea-- e

of J i I'ortcr r. The Hawaiian Pari: Parking Company.
hefore Perrv d. at chambers, adjudged bv said Court cruiltv
of coutcmipt of court in that he did file in said court, and in
open court, and while said court was in session and hearing its
regular business as aforesaid, present to said judge for allow-
ance certain documents written and signed by him purporting
to bo exceptions, and containing contumelious and disrespectful
language of and concerning said court and judge, and having
been bv said court on this dav summarilv sentenced to pav a
line of tifty dollars or to be imprisoned until the said' fine be
paid:

Von are hereby ordered to take said George1. A. Davis into
vour custodv and to cause said sentence to be e.y.o.auted.

Hereof fail not.
Witness the Hon. A. Perrv, dudire of the Circuit, Court of the

First Judicial Circuit, at Chambers, and the seal of said Court
Oahu, this ii-lt- h dav of December, 1898.

(Seal) (Signed) P. Daxson Krlktt, d u..
Clerk of the Circuit- Court of the Fist Circuit.

In iui: Cikvrir ( 'oi irr of tin-- : Fn;sr diDierAi, C:ih'uit Ha-

waiian Islands.

Ikfoi:k Pfi:i;v. d. at Cu.MF.?:ys

In tin: Mattfi: of Oontfmft of ('oi i:r of Gkorj::: A. Davis.

Thr (public of Hawaii:
To thr Marshal of thr Ihuraiian Isfanas or fris Deputy,

t Irrrtina:
(ieorge A. Davis, an attorney of this Court having, by said

Court, been this day adjudged guilty of contempt of court in
that he did this day in open court, and in the presence of the
judge of said court, during the session of said Court, and while
said Court, was engaged in its regular business hearing and deter-
mining a case pending before it, use threatening, contumelious
and disrespectful language of and concerning said Court and
judge, ami in that he was guilty of threatening, contumelious,
disrespectful and disorderly manner and conduct in open court
as aforesaid, and in the presence of said Court as aforesaid while
in session as aforesaid, and having been by said Court on this
dav summarilv sentenced to be imprisoned for the term of ten
days;

Von are hereby ordered to take said George A. Davis into
vour custodv, ami to cause the said sentence to be executed.

Hereof fail not.
This sentence to commence and take ciVect from the expiration

of any former sentence.
Witness the Hon. A. Perry, First dudge of the First Judicial

Circuit at Chambers, and the seal of said Court at Honolulu,
Oahu, this L'4th day of December. 1S!S.

(Seal) (Signed) P. Daxson Kfi.lmtt. An.

Clerk of the Circuit Court of the First Judicial Circuit.

The return admits that the petitioner i held by virtue of

ihese mittimuses.
The petitioner claim that both of the mittimuses are void

because Judge 'Perry, sitting as he was in chambers, had not the

power to summarily adjudge the petitioner guilty of contempt;

and that the first mittimus imposing a tine i defective and void

for uncertainty, the time of imprisonment thereunder being in-

definite, and because lie va- - to he imprisoned until said tine

(of $50.00) be paid.

It is unnecessary to comment upon the right d every superior

court of record to punish for contempt of its authority as inher-

ent and essential to its existence and protection and to the due

administration of justice, because this power is limited by the

statutes of this country. The statute. Section loin; ot the Com-

piled Laws, page "1. reads:
"Kvery judicial tribunal, acting ;i- - and every magistrate

acting by authority of law in a judicial capacity, may summarily

punish persons guilty of contempt, as tollows, viz:

1. The Supreme Court, hy imprisonment not more than throe

months, or bv tine not exceedim one hundred dollar-- , or by both

such tine and imprisonment in the discretion of the ourt.

J. Any ( 'ircuit Court, or any Court of Probate, by imprison-

ment not more than two months, or by tine not exceeding one

hundred dollars.
:). Anv Circuit Judy-e- . or Police Ju-tic- c. by imprisonment

not more than thirtv davs. or bv tine not exceeding fifty dollars.

1. Any District Justice, Coroner or other person acting in a

judicial capacity by authority from any Court oi Record, by

imprisonment not more than ten days, or by tine not exceeding

ten dollars.

Gas and GasolineIN THE SUPJfEME COIKT OF THE HAWAIIAN
ISLANDS.

ni:cKMi;i;i: Tt.km. 1 '..
ENGINES

FOR

iv- f--
yj x'ryv Slniiii ond Marine ll S5

THE UNION GAS ENGINE COMPANY.
Engineers and builders of the "Union" Gas, Gisoline and Oil Engines, Launchti,

-- : Pumps, Air Compressors and Heists. :- -

OFFICE: 309 HOWARD STREET. SAN FRANCISCO'

:iX THE MATTER OF THE APPLICATION OF
GEORGE A. TLWTS FOR A AVRTT OF HAP.KAS
COTCPUS.

Submitted Dkckmkki: l'7, 1!. 1 i Dkckmkkk .'50, 1M.
Oi:ic;i.Ai..

J rim. C.T.. Whiting, J., and F. M. Hatch, sitiinc ix ei..w.K

OF VliKAK, A I is F XT.

tail? Advertiser, 75 cents a lontii


